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protection from prosecution by any government agency or private party. 
 
On October 7, 2010, the US Environmental Protection Agency (US EPA) extended until 
November 10, 2011 its deadline for farms to comply with Clean Water Act rules governing 
aboveground oil storage tanks, also known as Spill Prevention Control and Countermeasure 
Rule (SPCC).1  Since that time, regulators at multiple levels of government have been 
working through organizations like the Farm Bureau and USA Rice Federation to spread the 
word.  On October 18, 2011, citing widespread flooding and fire damage to farms, EPA 
again extended the compliance deadline – for farms only – until May 10, 2013.2 
 

                                                
1 The SPCC program originates from the 1972 Clean Water Act, Section 311, found in regulation at CFR Title 
40, Section 112.  For general information regarding the SPCC program, see US EPA document entitled “Oil 
Spill Prevention, Control and Countermeasure (SPCC) Program: Information for Farmers,” dated March, 2011 
and available at the following URL: http://www.epa.gov/osweroe1/content/spcc/spcc_ag.htm. 
2 United States Federal Register/Vol. 76, No. 201/Tuesday, Oct. 18, 2011/Rules and Regulations 
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Confusingly, certain states have passed their own versions of these laws, which supplement 
the federal rules and bring additional oversight through state and local regulators.  In 
California, this program is called the Aboveground Petroleum Storage Act (APSA),3 and 
local county employees are charged with its enforcement. 
 
While the penalties for non-compliance can be severe – as much as $25,000 per day in 
extreme cases involving spills4 – farmers have a number of options for reducing the burden 
of compliance.  Following is a summary of suggestions aimed at helping farmers of all kinds 
avoid unnecessary cost and hassle in bringing their operation into compliance with these 
complex regulations. 
 

1. Use the “Farm Exempt ion” Under Cali forn ia APSA 
 
APSA can be thought of as California’s specialized version of SPCC, or SPCC with a twist.  
Its fundamental requirement is simply that subject facilities have a federal SPCC plan,5 but by 
piling on its own definitions and applicability guidelines, APSA eliminates precious 
alternatives for compliance that are available to farmers under federal SPCC.  Fortunately, 
State APSA Law allows an exemption for farms, provided certain criteria are met.  
According to the California Health and Safety Code,6 you may claim an exemption from 
APSA’s more stringent, state-imposed SPCC requirement if all the following apply: 
 

 You are a farm, nursery, logging or construction site 
 No single oil storage tank at your site exceeds 20,000 gallons 
 Cumulative oil storage capacity at your Tank Facility does not exceed 100,000 

gallons7 
 You conduct a daily visual inspection of your facilities8 
 You allow your local administrator (i.e. county staff) to conduct a periodic inspection 

of your facility, at which time the administrator may require secondary containment, 
such as walls or other measures, for individual tanks or groups of tanks. 

                                                
3 The APSA program originates from Assembly Bill 1130 (Laird, 2007), and can be found in law at Section 
25270 of the California Health and Safety Code.  For general information regarding APSA, see Association of 
Certified Unified Program Agencies document entitled “California Aboveground Petroleum Storage Act 
(APSA): Frequently Asked Questions, Program Implementation and Compliance,” dated October 14, 2011 and 
available online in PDF form at: http://calcupa.net/programs/aboveground_storage_tanks_spcc/default.asp 
4 Source: Harvard University, Environmental Affairs 
(http://www.uos.harvard.edu/ehs/environmental/spcc_faq.shtml) 
5 California Health and Safety Code, Section 25270.3 
6 California Health and Safety Code Section 25270.4.5 
7 California APSA law defines “Tank Facility” as “one or more aboveground storage tanks, including any 
piping that is integral to the tanks, that contain petroleum and that are used by an owner or operator at a single 
location or site …”[HSC §25270.2(m)] (Emphasis Added).  Expansive farms with multiple owners, operators, 
locations or sites might consider using the natural delineations found in this definition to justify multiple, 
smaller facilities in order to stay below the 100,000 gallon ceiling for the APSA farm exemption. 
8 The previously cited document, “California Aboveground Petroleum Storage Act: Frequently Asked 
Questions,” (Ibid. 3) produced by the Association of Certified Unified Program Agencies, states that: 
“Although the term ‘daily’ is not specifically defined in [the APSA law], other Unified Program requirements 
refer to ‘daily’ as at least every day that contents are added to or withdrawn from the tank, but no less than five 
days per week.” It should also be noted that there is no requirement to document or keep a record of these 
daily inspections. 
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Additionally, the regional administrator may require written affirmation of the above in the 
form of a “Business Plan,” or “Tank Facility Plan” and a program fee.9  Check with your 
county environmental health staff to learn more about specific procedures for claiming your 
APSA exemption.10  Once you have properly executed the above you will no longer be 
required by the State to maintain a SPCC under APSA, but you will instead be directly 
answerable to federal EPA.  This is better for two reasons: first, because APSA has particular 
requirements that make the federal SPCC rules more rigid,11 and second, APSA’s 
conscription of county staff greatly increases your likelihood of having a visit and 
investigation by a regulator. 
 

2. Consider whether – or not  – SPCC appli e s  to  your fac i l i t y  
 
Before running off and hiring a consultant or engineer, a farmer should try to understand 
whether SPCC requirements are really intended for him or for someone else.  Your location, 
and proximity to large rivers, their tributaries, and other waterways may exempt you from 
the federal rules altogether. 
 
Developing a SPCC plan, or having one developed for you, is not a decision that should be 
taken lightly.  SPCCs for farming operations can be complex, depending upon the number, 
types and locations of oil storage containers, and whether they already have secondary 
containment.  If your facility is larger than 10,000 gallons, the law requires that a 
Professional Engineer (PE) approve your plan at costs likely to reach into the thousands of 
dollars.12  Smaller facilities – or farming operations with multiple, smaller facilities – can be 
self-certified.13  In either case, however, someone will have to study the physical 
circumstances surrounding your storage containers, and write out and fulfill a detailed plan 
for bringing them into compliance.  This process is likely to involve the construction or 
establishment of secondary containment structures, booms and berms to divert spills, “spill 
kits” in various locations, contingency plans for possible spill scenarios and much, much 
more.14 
 

                                                
9 Ibid. 3 
10 Butte County has developed a model system for processing conditional APSA exemptions.  The county’s 
“Aboveground Petroleum Storage Act Exemption Application,” 2011, is available on the county’s APSA 
website – http://www.buttecounty.net/publichealth/environmental/apsa.html – under the title “APSA Facility 
Storage and Exemption Statement.” 
11 APSA utilizes a much narrower definition of “Tank Facility” [CA HSC 25270.2(m)] which, unlike federal 
SPCC, does not expressly allow for the separation of larger, diverse facilities into smaller multiples that can be 
self-certified – excluding the requirement for an engineer – or completely fall below the 1,321-gallon threshold 
for SPCC regulation. 
12 Estimate based on presentations by two independent engineers associated with county Farm Bureau 
chapters.  Tuscan Environmental, a Chico, CA-based compliance firm, estimated a typical PE-certified SPCC at 
$2,500 to $4,000, depending on site conditions. 
13 See SPCC Regulations on “Tier I” and “Tier II” Self-Certification for “qualified” facilities: Title 40, Section 
112.6.  Any facility with fewer than 1,321 gallons is not subject to the SPCC rule. 
14 US EPA has posted a 58-page “sample” SPCC plan online, located in Appendix D of a December, 2, 2005 
document entitled “SPCC Guidance for Regional Inspectors.” It can be found online at: 
http://www.epa.gov/oem/content/spcc/spcc_guidance.htm 
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Additionally, there are ongoing requirements for maintaining, evaluating, updating and revising 
your plan in perpetuity.  These responsibilities include: 
 

 Regularly scheduled inspections of all oil-storage and handling equipment, 
documented, signed and filed for a period of three years by your in-house 
administrator.15 

 Training of all oil-handling personnel, including seasonal workers, in discharge 
procedure protocols, all applicable pollution control laws, rules and regulations, and the 
contents of your SPCC plan.16 

 Maintain a written “drainage log” to record when you release rainwater from 
secondary containment structures, dikes and berms.17 

 Formally amend and re-certify your SPCC plan whenever there are changes to your 
oil storage or handling facilities.  (SPCCs originally certified by an engineer must be 
re-certified by an engineer in writing).18 

 Document a full review and update of your SPCC plan every five years.19 
 
Ostensibly, the purpose of these requirements is to protect the environment from oil spills 
emanating from farms.  If, however, these measures seem like overkill given the location of 
your farm, you may be able to make a reasonable (and legal) case against having a SPCC 
plan.  Whether or not you can legally sidestep SPCC boils down to whether there is a 
reasonable expectation that a spill from your operation or facility could harm the “Navigable 
waters of the United States” or its “adjoining shorelines.”  CFR Title 40, Part 112.2, the 
section of regulatory law that governs SPCC, defines “navigable waters” as follows: 

 
“Navigable waters of the United States means “navigable waters” as defined in section 502(7) of 
the FWPCA [a.k.a. the Clean Water Act], and includes: 
 
(1) All navigable waters of the United States, as defined in judicial decisions prior to passage of 
the 1972 Amendments to the FWPCA (Pub. L. 92–500), and tributaries of such waters; 
(2) Interstate waters; 
(3) Intrastate lakes, rivers, and streams which are utilized by interstate travelers for recreational or 
other purposes; and 
(4) Intrastate lakes, rivers, and streams from which fish or shellfish are taken and sold in 
interstate commerce.” 

 
The same regulation, Part 112.1(b), in describing who is subject to the rule, states: 
 

… this part applies to any owner or operator of a … facility engaged in drilling, producing, 
gathering, storing, processing, refining, transferring, distributing, using, or consuming oil and oil 
products, which due to its location, could reasonably be expected to discharge oil in quantities that may be 
harmful, as described in part 110 of this chapter, into or upon the navigable waters of the United States or 
adjoining shorelines …” (emphasis added) 

 

                                                
15 CFR Title 40, Section 112.7(e) 
16 CFR Title 40, Section 112.7(f) 
17 CFR Title 40, Section 112.8(c)(3) 
18 CFR Title 40, Section 112.5(a), 112.5(c) 
19 CFR Title 40, Section 112.5(b) 
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The above raises three basic questions that farmers may wish to ask when contemplating 
whether or not to move forward with a SPCC: 
 
Is my facility a threat to “the navigable waters of the US or adjoining shorelines”? 
 
Under the current administration, US EPA and the Army Corps of Engineers appear to be 
interpreting “navigable waters of the United States” very broadly.  In a recent guidance 
document, Draft Guidance on Identifying Waters Protected by the Clean Water Act,20 EPA indicates 
that “navigable waters of the United States” for purposes of SPCC, can be defined as simply 
“waters of the United States . . .”21 [Emphases added] 
 
“Waters of the United States” in regulatory law is much broader and more elaborate than 
mere “navigable waters,” (see complete definition below) and to many in the regulated 
community this interpretation appears to be a stretch.  The American Farm Bureau 
Federation, along with a coalition of industry groups including many other agricultural 
associations, has formally disagreed with EPA’s substitution of one definition for another.  
Writing in public comments to the draft guidance, the coalition wrote: “EPA cannot use this 
guidance to modify the 1973 definition of ‘navigable waters’ of the United States without 
going through a rulemaking.”22 23 
 
Although the agency’s far-reaching draft guidance has not been officially adopted – or tested 
in the courts – EPA appears to be moving forward with its expanded definition of 
“Navigable Waters” for purposes of SPCC.  A November 17, 2011 news release from US 
EPA Region 1 discussing SPCC listed the following criteria for determining whether a farm 
needed a SPCC plan: 
 

“The rule requires agricultural operators to have a SPCC plan if … (2) A release of oil could 
reasonably be expected to discharge into waters of the U.S.”24 

 

                                                
20 Federal Register Vol. 76, No. 84, Monday, May 2, 2011, notices.  Full 39-page document is on-line at 
http://water.epa.gov/lawsregs/guidance/wetlands/CWAwaters.cfm, select “Learn More About the Guidance” 
21 See Draft Guidance on Identifying Waters Protected by the Clean Water Act, April 2011, Page 3, 4th 
paragraph, corresponding with endnote 5, which states “EPA interprets ‘navigable waters of the United States’ 
in CWA section 311(b), in the pre-2002 regulations, and in the 2002 rule to have the same meaning as 
‘navigable waters’ in CWA section 502(7).”  CWA 502(7) defines “navigable waters” as “the waters of the 
United States, including the territorial seas.” 
22 See Comments in Response to the Environmental Protection Agency’s and U.S. Army Corps of Engineers’ 
Draft Guidance on Identifying Waters Protected by the Clean Water Act EPA-HQ-OW-2011-0409, submitted 
by American Farm Bureau Federation, et al., on July 27, 2011.  Page 13. 
23 The coalition’s position hinges in part on a 2008 US district court decision, American Petroleum Institute vs. 
Johnson, wherein EPA was compelled to abandon a broad definition for “Navigable waters of the US” it had 
imposed on the SPCC program through regulation, because it did not follow proper regulatory procedures 
(APA).  Text of the case can be found through an on-line search of the title, and an EPA summary on the 
entire matter is available on the agency’s webpage in a November, 2008 document entitled “Spill Prevention 
Control and Countermeasure (SPCC) Rule Amendment; Revisions to the Regulatory Definition of ‘Navigable 
Waters.’” [530-F-08-017] 
24 November 2011 “SPCC Compliance Deadline Extended to May 2013 for Agricultural Facilities; EPA 
Providing Compliance Assistance to Farms for SPCC Rule.” Release Date: 11/17/2011. 
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Fortunately, both “navigable waters” and “waters of the United States” contain some 
noteworthy, friendly provisions for agriculture.  Following is the official definition of 
“Waters of the United States” found in current Clean Water Act regulations: 
 

Title 40 CFR, Section 230.3(s) 
(a) The term waters of the United States means 
(1) All waters which are currently used, or were used in the past, or may be susceptible to use in interstate 
or foreign commerce, including all waters which are subject to the ebb and flow of the tide; 
(2) All interstate waters including interstate wetlands; 
(3) All other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, 
sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use, 
degradation or destruction of which could affect interstate or foreign commerce including any such waters: 
(i) Which are or could be used by interstate or foreign travelers for recreational or other purposes; or 
(ii) From which fish or shellfish are or could be taken and sold in interstate or foreign commerce; or 
(iii) Which are used or could be used for industrial purpose by industries in interstate commerce; 
(4) All impoundments of waters otherwise defined as waters of the United States under the definition; 
(5) Tributaries of waters identified in paragraphs (a) (1) through (4) of this section; 
(6) The territorial seas; 
(7) Wetlands adjacent to waters (other than waters that are themselves wetlands) identified in paragraphs 
(a) (1) through (6) of this section. 
(8) Waters of the United States do not include prior converted cropland. Notwithstanding the 
determination of an area's status as prior converted cropland by any other Federal agency, for the purposes 
of the Clean Water Act, the final authority regarding Clean Water Act jurisdiction remains with EPA. 
Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of 
CWA (other than cooling ponds as defined in 40 CFR 423.11(m) which also meet the criteria of this 
definition) are not waters of the United States.  (Underlines added). 

 
The wording in the regulation makes it clear that some waters – including some found on or 
near farms – are not “Waters of the US” under the Clean Water Act (see underlined 
portions).  For example, if the only areas threatened by your oil storage facilities meet the 
definition of “Prior Converted Cropland,”25 and would not transmit harmful oils to other 
subject waterways or tributaries, then the SPCC requirements would not apply to you, in 
theory. 
 
Additionally, many types of ditches, artificially irrigated areas, rice fields, dairy lagoons, and 
stock ponds, are specifically identified in EPA guidance documents as not being waters of the 
US, subject to the Clean Water Act.  Responding to an important US Supreme Court Case in 
2006, Rapanos vs. US and Carabell vs. US, which hinged on the Act’s definition of “waters,” 
US EPA put out a guidance document intended to clarify which streams, ditches and 
wetlands are, or are not, waters of the US.26  In the guidance – which is not legally binding27 

                                                
25 "Prior converted cropland" is defined by the SCS (Section 512.15 of the National Food Security Act Manual, 
August 1988) as wetlands which were both manipulated (drained or otherwise physically altered to remove 
excess water from the land) and cropped before 23 December 1985, to the extent that they no longer exhibit 
important wetland values. Specifically, prior converted cropland is inundated for no more than 14 consecutive 
days during the growing season. Prior converted cropland generally does not include pothole or playa wetlands. 
In addition, wetlands that are seasonally flooded or ponded for 15 or more consecutive days during the 
growing season are not considered prior converted cropland. [US Army Corps of Engineers Guidance Letter 
90-07, Sept. 26, 1990.] 
26 “Clean Water Act Jurisdiction Following the US Supreme Court’s Decision in Rapanos vs. United States & 
Carabell vs. United States,” US Environmental Protection Agency, Dec. 2, 2008.  
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but should offer at least some insight into which waters are protected – EPA states that 
while traditional navigable waters and semi-permanent tributaries are subject to the Clean 
Water Act (Waters of the US), certain artificially irrigated areas, agricultural ditches without 
semi-permanent flow, and farm and stock ponds are not jurisdictional under the Act. 
 
Some ditches would likely fall in a grey area, being neither an established tributary of a 
navigable waterway, nor a merely intermittent drain.  In such cases as these, current EPA 
guidance calls for a site-specific analysis to determine whether there is a “significant nexus” 
joining the ditch to a traditional navigable waterway or interstate waterway.28 
 
Would a spill from my operation “harm” these waterways? 
 
A spill from your operation would be considered “harmful” to the waters of the US if (a) the 
spill violated applicable water quality standards, such as general Clean Water Act provisions 
protecting fish and plant life, (b) the spill caused a sheen to appear on the surface of the 
water or the adjoining shorelines, or (c) it caused sludge or an emulsion to be deposited 
beneath the surface of the water or on the shore.29 
 
What is a “reasonable expectation”? 
 
SPCC rules specifically exempt “any … facility, that due to its location, could not reasonably 
be expected to have a discharge [into the navigable waters of the US].”30   
 
The exemption goes on to say: 
 

“This determination must be based solely upon consideration of the geographical and 
location aspects of the facility (such as proximity to navigable waters or adjoining 
shorelines, land contour, drainage, etc.) and must exclude consideration of manmade 
features such as dikes, equipment or other structures, which may serve to restrain, 
hinder, contain, or otherwise prevent a discharge as described in paragraph (b) of this 
section.”31 
 

So, when calculating the reasonability of a spill from your operation contaminating the most 
vulnerable “Water,” you are not allowed to consider levees, containment structures, or 
anything manmade, that could prevent contamination. 
 
Another EPA document, US EPA Guidance for Regional Inspectors (2005),32 offers still more 
clarification: 

 

                                                                                                                                            
27 Draft Guidance on Identifying Waters Protected by the Clean Water Act, April 2011, Introduction, 2nd 
paragraph, states: “Although guidance does not have the force of law, it is frequently used by Federal agencies 
to explain and clarify their understandings of existing requirements.” 
28 Draft Guidance on Identifying Waters Protected by the Clean Water Act, April 2011, pp. 5, 19. 
29 Title 40 CFR part 110.3 
30 Title 40 CFR part 112.1(d)(i) 
31 CFR Title 40 Part 112.1(d)(1)(i) 
32 US EPA Guidance for Regional Inspectors, Version 1.0, 11/28/2005, Page 2-14. 
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“The following factors may prove useful to consider in determining whether there is a reasonable 
expectation of discharge:  
 
 Whether a past discharge of oil reached a navigable water or adjoining shoreline, which 

indicates that another could be reasonably expected;  
 
 Whether the facility is adjacent to navigable waters and a discharge to the navigable waters 

could be reasonably expected;  
 
 Whether on-site conduits, such as sewer lines, storm sewers, and certain underground 

features (e.g., power or cable lines, or groundwater33), could facilitate the transport of 
discharged oil off-site to navigable waters;  

 
 Whether a unique geological or geographic feature would facilitate the transport of 

discharged oil off-site to navigable waters;  
 
 Whether the facility is near a watercourse and intervening natural drainage;  
 
 Whether precipitation runoff could transport oil into navigable waters; and  
 
 The quantity and nature of oil stored. 

 
The aforementioned November 17, 2011 EPA Region 1 SPCC news release34 further rounds 
out “reasonable expectation:” 
 

“The phrase ‘could reasonably be expected’ refers to the likelihood that an oil discharge would 
reach ‘water of the U.S.’  If facility containers are located in a large natural geographic ‘bowl’ that 
would prevent oil from reaching a waterway, a plan may not be needed.  However, if the tanks 
are located near surface waters such as a brook, wetland, etc., or a drainage ditch or storm drain 
that provides a pathway to surface water, a SPCC Plan is mostly likely needed.  When reviewing 
operations, man-made features such as secondary containment, roads, railroads, fences, 
buildings, etc., cannot be used in determining if oil can reasonably be expected to reach water.” 

 
What steps should you take then if you believe your facility is not a realistic threat to the 
waters of the US, and you wish to claim an exemption from SPCC on the basis of your 
location?  It would be advisable to look at each of the factors contained in the standards 
cited above (proximity to navigable waters, adjoining shorelines, land contour, volume of 
material stored, soil conditions and drainage) and write a thoughtful analysis of your oil 
storage facilities.  Carefully explain in the document why you think your facility is not a 
threat.  You might even discuss some possible, worst case scenarios, and explain why, in 
your opinion, they could not reasonably be expected to do harm.  Keep the analysis on-site, 
in the event a US EPA regulator ever visits you.35  The goal would be to show 

                                                
33 While neither SPCC regulatory law nor the Clean Water Act specifically protect groundwater, this guidance 
asserts that groundwater can be a conduit for pollutants into aboveground waters subject to the Act. 
34 “SPCC Compliance Deadline Extended to May 2013 for Agricultural Facilities; EPA Providing Compliance 
Assistance to Farms for SPCC Rule” Release Date: 11/17/2011. 
35 This approach was actually suggested by a senior director of EPA’s SPCC program for EPA Region 9 (West 
Coast) in a presentation before the Yolo County Farm Bureau on Sept. 27, 2011.  Additionally, the 
aforementioned news release issued by the Boston, MA office of US EPA, Region 1, “SPCC Compliance 
Deadline Extended to May 2013 for Agricultural Facilities; EPA Providing Compliance Assistance to Farms for 
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conscientiousness with respect to the waters of the US nearest or most susceptible to you.  It 
would also behoove any farmer in this situation to familiarize himself with the entire SPCC 
regulation (Title 40 CFR part 112), and consider simple improvements to clean up the act, 
minimize spill risks, and demonstrate a conscientious approach to oil storage and handling. 
 

3. Don’t assume you have  on ly  one  “fac i l it y” – more can be  be t te r  
 
There are two very important thresholds in the SPCC program that determine, first of all, 
whether a facility needs to be covered, and second, whether you will be required to hire an 
engineer.  Exactly how these thresholds apply to your farming operation, however, is an 
open question since a single farm may have multiple (smaller) facilities.  The question of how 
many facilities your operation has is subjective and may be completely up to you.  Since the 
largest SPCCs are the most expensive to certify and amend – requiring engineer approval for 
both actions36 – it might be in your interest to have multiple, smaller SPCCs, when the 
regulations allow. 
 
The fundamental rule is that if your operation stores less than 1,320 gallons of oil, then you 
are off the hook and can ignore SPCC.37  If your facility is at or above 1,321 gallons, 
however, then the federal SPCC program is intended for you.  The requirement for a plan to 
be approved by an engineer only exists for facilities storing more than 10,000 gallons.  
Facilities 10,000 gallons and smaller may be self-certified by the owner or responsible officer, 
but there is nothing to preclude smaller facilities from being certified by an engineer as 
well.38  One argument against using an engineer for a smaller project is that any subsequent 
amendments to the plan, or changes to oil storage practices written into the original SPCC, 
must be re-approved and certified by an engineer.39  The owner, on the other hand, can 
amend a self-certified SPCC at will.40 
 
Self-certification is not as difficult as one might imagine.  In fact, there is a fill-in-the-blanks 
template for self-certification attached to the federal SPCC regulation called “Appendix G.”  
This template – useful for “Tier I” facilities, between 1,321 and 10,000 gallons with no single 
tank larger than 5,000 gallons – is readily available for download on-line wherever detailed 
information about SPCC is found.41  A “Tier II” template, for facilities between 1,321 and 
10,000 gallons with a single tank larger than 5,000 gallons, is also available from the 
California Association of Certified Unified Program Agencies (Cal CUPA).  Both templates 
are available at the Cal CUPA website.42 
 
 
 

                                                                                                                                            
SPCC Rule” (Release Date: 11/17/2011), stated:  “If it is determined [by an owner] that an SPCC plan is not 
needed, detailed justification should be documented.” 
36 CFR Title 40, Section 112.5(c).  Any amendments to engineer-certified SPCCs are required to be recertified. 
37 Title 40 CFR Part 112.1(d)(2)(ii). 
38 Title 40 CFR Part 112.3(g) 
39 Title 40 CFR Part 112.3(d), Title 40 CFR Part 112.6(b)(2)(i) 
40 Title 40 CFR Part 112.5 
41 Embedded in federal regulations at CFR Title 40 Part 112, Appendix G to Part 112 
42 http://www.calcupa.net/programs/aboveground_storage_tanks_spcc/default.asp 
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Perhaps the single best resource available for farmers seeking to self-certify under Tier I or 
Tier II is an online tool developed by an organization called the Asmark Institute, in 
conjunction with the Fertilizer Institute, with support and funding from USEPA.43  Using 
the tool, self-certifiers can navigate through a series of web pages, literally checking boxes 
and providing basic information about their operation, and be provided a near-complete 
SPCC at the end.  This resource is available free of charge by visiting the following web 
page: 
 

https://www.asmark.org/mySPCC/ 
 
The definition of “facility” is one of the best-kept secrets of the SPCC world, and a proper 
understanding of what a SPCC facility really is has the potential to exempt untold numbers of 
farms from the most vexing rules.  Here is a key excerpt from the definition as it reads in 
Title 40 CFR Part 112.2, the “definitions” portion of the SPCC regulation: 
 

… The boundaries of a facility depend on several site-specific factors, including but not limited 
to, the ownership or operation of buildings, structures, and equipment on the same site and types 
of activity at the site. Contiguous or non-contiguous buildings, properties, parcels, leases, 
structures, installations, pipes, or pipelines under the ownership or operation of the same person 
may be considered separate facilities. Only this definition governs whether a facility is subject to 
this part.  (Emphasis added). 

 
This definition clearly states that contiguous buildings may have multiple facilities, but it gets 
even better.  The preface to the 2008 EPA decision establishing the above has this to say: 

 
… These revisions will allow an owner or operator to separate or aggregate containers to 
determine the facility boundaries, based on such factors as ownership or operation of the 
buildings, structures, containers, and equipment on the site, the activities being conducted, 
property boundaries, and other relevant considerations.  (Emphasis added).44 
 

In the same decision, EPA gives its reasons for broadening the definition: 
 

… EPA is adding the terms ``property,'' ``parcel,'' and ``lease'' to the list of terms mentioned in 
the first sentence of the definition. EPA believes that adding these terms further distinguishes 
the attributes that can be considered in determining facility boundaries. These additions are 
merely examples of terms that might define a facility and are familiar to the regulated 
community, such as farmers or oil production facility owners. They are not meant to be 
exclusive.  (Emphasis added).45 

 
EPA even recognizes that the new definition may result in facilities being made smaller by 
separating from other equipment, thus dropping below the various thresholds: 
 

The Agency also agrees … that the owner or operator has the discretion to determine what 
constitutes a facility. That is, the rule may become applicable to a facility for the first time in 
cases of aggregation of buildings, structures or equipment and associated storage or type of 

                                                
43 Iowa Farmer Today, Friday, October 28, 2011.  On-line article “Online tools help farmers meet EPA 
regs.” 
44 Fed. Register: December 5, 2008 (Volume 73, Number 235), EPA Final Rule 8746-3, DOC ID fr05de08-15 
45 Fed. Register: December 5, 2008 (Volume 73, Number 235), EPA Final Rule 8746-3, DOC ID fr05de08-15 
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activity, or the division of the facility may end applicability due to separation of buildings, 
structures or equipment and associated oil storage or type of activity. Thus, EPA recognizes that 
this amendment may have the effect of removing a facility from being subject to the SPCC 
requirements.  (Emphasis added).46 
 

But we are warned against nakedly using these liberties to completely dodge the SPCC 
regulation: 

 
However, an owner or operator may not make facility determinations indiscriminately and in 
such a manner as to simply avoid applicability of the rule (for example, the division of one 
facility into separate facilities with one oil storage container located at each facility where all 
storage containers are located side-by-side or close to each other, and are used for the same 
purpose).  (Emphasis added).47 48 

 
This decision, with all of its flexibility for farmers, is all-but-ignored by those asking the 
agricultural community to comply with SPCC today.  Even so, a legal analysis of the decision 
by Bill Jeffrey, Adjunct Professor at McGeorge School of Law, appearing in the Washburn 
Law Journal in Spring of 2010, affirms: 
 

This language provides considerable discretion to the owner or operator to identify which 
contiguous or non-contiguous buildings, properties, parcels, etc. make up the facility that may be 
subject to the regulatory requirements.49 

 
Some reasonable forethought prior to moving forward with a single, large plan could save 
you the cost of hiring an engineer and the headaches of an overreaching and unnecessary 
SPCC plan. 
 

4. Take care  when hi ring an engineer 
 
If one or more of your facilities has an aggregate oil storage capacity greater than 10,000 
gallons, and if you are otherwise subject to SPCC, you will need to have the certification of 
an engineer.  Just like any other farm project requiring outside help, it will help you to 
understand the job you are asking them to perform as thoroughly as possible.  Take time to 
read the basic requirements of the SPCC regulation, as presented in the aforementioned 
“Appendix G” template for self-certification.50  You might also compare the blank template 
to the “Sample Bulk Storage Facility Plan [SPCC]” provided by EPA in their Guidance for 
Regional Inspectors.51 
 

                                                
46 Fed. Register: December 5, 2008 (Volume 73, Number 235), EPA Final Rule 8746-3, DOC ID fr05de08-15 
47 Fed. Register: December 5, 2008 (Volume 73, Number 235), EPA Final Rule 8746-3, DOC ID fr05de08-15 
48 In an October 2007 proposed rule, EPA provided several examples and hypothetical scenarios of how a 
facility owner or operator may determine what is considered a ``facility'' for the purposes of an SPCC Plan (see 
72 Federal Register 58387, October 15, 2007). 
49 Washburn Law Journal, Spring 2010, Vol. 49, “Oops! – Accidents Happen,” Bill Jeffrey, Adjunct Professor, 
University of the Pacific, McGeorge School of Law 
50 CFR Title 40, Part 112, Appendix G to part 112 
51 US EPA has posted a 58-page “Sample Bulk Storage Facility Plan” online, located in Appendix D of a 
December 2, 2005 document entitled “SPCC Guidance for Regional Inspectors.” It can be found online at: 
http://www.epa.gov/oem/content/spcc/spcc_guidance.htm 
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Why do all this reading if you are going to hire an engineer regardless?  There are three very 
good reasons.  First of all, it is inevitable that you will become familiar with every aspect of 
certifying your operation, whether it is you doing it or an engineer. As noted earlier, there are 
many ongoing requirements associated with the maintenance of your SPCC plan that will 
require you to be up to speed on the whole program.52  Why not kick-start your education 
sooner rather than later? 
 
Secondly, if your facility – or facilities – are smaller than 10,000 gallons, but you are too 
overwhelmed by the complexity of SPCC to attempt self-certification, reading the template 
and sample may inspire you to certify your own operation and forego the engineer after all.  
Again, regardless of whether you hire an engineer or not, you will, eventually, become an 
expert on each aspect of your SPCC plan(s). 
 
A third reason for familiarizing yourself with the requirements involves cost. Here is the 
legal job description of the certifying engineer, found in Title 40 CFR Part 112.3(c): 
 

 Certify that he (the engineer) is familiar with the requirements of SPCC 
 Certify that he or his agent has visited and examined the site 
 Certify that the plan has been prepared in accordance with good engineering 

practices, including applicable industry standards, and with the requirements of the 
SPCC rules 

 Certify that procedures for required inspections and testing have been established 
 Certify that the plan is adequate for the facility 

 
Once an engineer has been retained, he or she will have discretion to employ whatever 
“good engineering practices” they choose.  These practices may be simple and inexpensive, 
or they might be costly and complex. Interact with the engineer, prior to hiring them, about 
the kinds of things they will want to see for this or that container, to gain a sense of how 
stringent they will be.  A thorough knowledge of SPCC requirements will help protect you 
from having unnecessary practices and costs foisted upon you by an enterprising, overeager 
consultant. 
 

5. Hazardous Materials  Bus iness  Plans (HMBPs) – Required by law since  1986 
 
While you are grappling with SPCC, you might also want to check out another complex law 
that deals with the storage of oil and other hazardous materials called the Hazardous 
Materials Business Plan (HMBP) program.  This is a law that many farmers know little or 
nothing about, even though it has been in effect for more than 20 years.  Established in 
1986, HMBP was designed to “prevent or minimize the damage to public health and safety 
and the environment, from a release or threatened release of hazardous materials.”53 
 
 
 

                                                
52 See part 2 of this document:  “Consider whether – or not – SPCC applies to your facility” 
53 Source: California Emergency Management Agency web page. 
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Businesses that handle hazardous materials in quantities equal to or greater than 55 gallons, 
500 pounds, or 200 cubic feet of gas, or small quantities of extremely hazardous substances 
are required to: 
 

 Inventory their hazardous materials. 
 Develop a site map. * 
 Develop an emergency plan. * 
 Implement a training program for employees. * 

 
* Also a SPCC requirement 

 
Businesses must submit this information to local implementing agencies called Certified 
Unified Program Agencies (CUPAs) or Administering Agencies (AAs).54  The CUPA or AA 
verifies the information and provides it to agencies responsible for protection of public 
health and safety and the environment, such as fire departments, hazmat response teams and 
local regulatory groups (i.e. Tahoe Regional Planning Agency). 
 
All required forms and additional information about Hazardous Materials Business Plans are 
available at the following website: 
 
http://www.calema.ca.gov/HazardousMaterials/Pages/Hazardous-Materials.aspx 
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54 Title 19 CCR, Division 2, Chapter 4, Article 4 – These entities also provide oversight and resources for 
county-level APSA enforcement staff. 


